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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 7th day of June, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11472
V.

GEORGE W LLI AM LANCASTER,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliam R Millins, issued on August 8,
1991, following an evidentiary hearing.' The |aw judge affirmed
an order of the Adm nistrator suspending respondent's airline

transport pilot certificate for 30 days.? W deny the appeal .

The initial decision, an excerpt fromthe hearing
transcript, is attached.

°The | aw judge wai ved the suspension, having found (contrary
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On Septenber 17, 1989, respondent was pil ot-in-conmand of
his Lockheed T-33A, at an aircraft display being held at Ellis
Airport, Jacksonville, NC.® At the request of the airport
manager, Douglas Barrett, and wth M. Barrett aboard acting as a
"safety observer," respondent took off fromthe field, and
performed a short flight in the area. As pertinent on appeal,
the Adm nistrator's conplaint alleges that, when respondent
attenpted to land, he failed to ensure that the | andi ng gear was
down and in the | ocked position. On touchdown, the aircraft was
damaged, but respondent was able to recover altitude and, on the
next attenpt, landed wi thout further incident.* According to the
Adm ni strator, respondent violated 14 CF. R 91.9 (now 91.13(a)),
whi ch prohibits operation of an aircraft in a carel ess or
reckl ess manner so as to endanger the life or property of
anot her. Respondent countered that the gear-up touchdown was the
result of mal functioning of the |anding gear and that the gear
handl e was in the down position.

The | aw judge found, as a matter of fact, that there were
(..continued)
to respondent’'s Answer to the conplaint, see Tr. at 146) that
respondent tinely filed an Aviation Safety Reporting System
report.

%Despite the law judge's statenent suggesting the conpl aint
did not reflect the correct aircraft nunber (see Tr. at 186),
respondent does not so argue.

“The gear-up | anding was actually the second | andi ng
attenpt. On the first try, another aircraft caused respondent to
performa go around. Tr. at 120. After the gear-up touchdown,
respondent sought the assistance of the Unicom operator regarding

the condition of the underside of his aircraft. Respondent was
informed that the aircraft | ooked normal. Tr. at 125.
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three "systens" involved that day: the | anding gear system the
| andi ng gear indicator system® and the | anding gear warning
system® Tr. at 191. The warning alarm horn mal functioned that
day. Tr. at 191 and Exhibit R 3. But, the |aw judge noted,
there was no evidence that either the | anding gear or the |anding
gear indicator had mal functioned. Moreover, the |aw judge took
special note of M. Barrett's testinony that he could not tell if
t he | andi ng gear was down and could not recall how the cockpit
i nstrument indicated that the gear was up or down.’ The |aw
judge concluded it nore probably true than not true that
respondent "inadvertently forgot"” to put the gear down, and on
this basis found that respondent had been careless. Tr. at 191.

On appeal, respondent argues that the |aw judge's
carel essness finding is arbitrary and capricious because the
evi dence does not support that finding. To substantiate this
charge, respondent contends that all of the evidence shows that
he executed a proper approach and | andi ng.

I n meking this argunment, however, respondent ignores that
the proof of his failure to put the gear down itself provides an
evidentiary basis for a finding of carel essness, and he

incorrectly suggests that M. Barrett's testinony confirned

°.e., a cockpit instrument that showed whether the gear was
up or down.

°.e., an alarmthat would go off below a certain engine
power setting if the |anding gear was not down.

Tr. at 50-53. This was a trainer aircraft and M. Barrett
had the sanme instrunentation at his seat as respondent.
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respondent’'s testinony that the |anding gear indicator showed
that the gear was down. W cannot find it error for the | aw
judge to reject respondent’'s unsupported testinony in the face of
a lack of evidence that either the |landing gear itself or the

| andi ng gear indicator was not working properly at the time.?®
And, we agree with the |l aw judge that failure of the warning

al arm does not excuse the violation.

G ven the law judge's finding that respondent forgot to put
down the | andi ng gear, we cannot agree with respondent's
contention that he acted with all due care. Irrespective of the
anount of damage actually done to the aircraft (an issue disputed
in the record and not resolved by the | aw judge), the inherent
danger in a failure to | ower |anding gear supports a 8§ 91.9
findi ng.

ACCORDI NGY, IT I S ORDERED THAT:

Respondent' s appeal is denied.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

8% do not nean to suggest that, had the |anding gear
i ndi cator al so been mal functioning, we would dismss the
conplaint. W |eave that question for the appropriate case.



